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LEGAL UPDATES

ASSOCIATIONS, ACCESSIBILITY, AND THE FAIR HOUSING ACT

By ERIC TENBROOK, ATTORNEY, BARKER MARTIN, P.S.

When we think about accessi-
bility issucs in our communi-
tics, we are likely to immedi-
ately think about the
“Americans with Disabilities
Act” or “ADA” as the primary
tool. However, for many multi-
family developments such as
condominiums and certain
homeowner associations, The
Federal Fair Housing Act (or
“FHA”) imposes accessibility
requirements that are "ADA-
like" in certain circumstances
where the ADA may not apply.

Regulations implementing the
FHA require that "covered mul-
tifamily dwellings with a build-
ing entrance on an accessible
route shall be designed in such a
manner that the public and com-
mon use areas are readily acces-
sible to and usable by handi-
capped persons” Fair Housing
Act Regulations, 24 CFR
100.205. These regulations
only apply to certain multifam-
ily dwellings (including resi-
dential condominiums) built for
first occupancy after March 13,
1991. These regulations also
apply whether or not the facili-
ties are considered places of
“public accommodation,” a
question that concerns those
working with ADA require-
ments.

First occupancy is determined
on a building by building basis.
The Fair Housing Act regula-

tions provide that "covered mul-
tifamily dwellings shall be
deemed to be designed and con-
structed for first occupancy on
or before March 13, 1991 [and
therefore exempt from the Act's
accessibility requirements] if
they are occupied by that date
or 1f the last building permit or
renewal thereof for the covered
multifamily dwellings is issued
by a State, county or local gov-
ernment on or before June 15,
1990."

Existing common area access is
generally not brought into the
Fair Housing Act accessibility
requirements by virtue of con-
struction of new units. In the
event that new units were con-
structed on a condominium first
created before March 13, 1991,
the preexisting common use ar-
¢as would not have to be made
accessible. The Fair Housing
Act applies to only new con-
struction of covered multifamily
dwellings. (See section 804(f)
(3)(CO)(3) of the Act.) However,
reasonable modifications to the
existing common use areas to
provide access would likely
have to be made, and any new
common areas would have to be
accessible.

Surprisingly, converted build-
ings (such as from office to resi-
dential, or warehouse to resi-
dential) are generally not
brought into the act if the origi-

nal building was constructed for
first occupancy before the effec-
tive date (March 13, 1991) even
though they were not multifam-
ity housing when first con-
structed. The Federal Govern-
ment takes the position that the
Fair Housing Act applies to
ncovered multifamily dwellings
for first occupancy after" March
13, 1991, and the Fair Housing

~ Act regulation defines "first oc-

cupancy” as "a building that has
never before been used for any

purpose.”

If the project is required to com-
ply because of the first occu-
pancy date, how does one go
about ensuring that it does com-
ply? Fortunately, the Federal
Government has put out a set of
design gunidelines which, if fol-
lowed, provide a safe harbor for
meeting FHA accessibilities
standards. These guidelines are
provided by the U.S. Depart-
ment of Housing and Urban De-
velopment (“HUD”) and are
available for download at http://
www . hud.pov/offices/fheo/
disabilities/thefhag.cfm.
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