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What is a Contract?What is a Contract?

DefinitionDefinition
Essential elementsEssential elements
Written v. OralWritten v. Oral



Types of Contracts Types of Contracts 
Pertinent to HOAsPertinent to HOAs

Management contractsManagement contracts
Maintenance contractsMaintenance contracts
Professional servicesProfessional services
–– AccountingAccounting
–– LegalLegal
–– ConsultantConsultant
ConstructionConstruction



Tips for ContractingTips for Contracting

Do not simply sign the other sideDo not simply sign the other side’’s contracts contract
Designate someone who is in charge of Designate someone who is in charge of 
contracting (the same board member)contracting (the same board member)
Require your attorney to review Require your attorney to review 
make your contract terms reasonable and make your contract terms reasonable and 
not too onenot too one--sidedsided
–– Test:  would the other party sign?Test:  would the other party sign?



Enforcement of ContractsEnforcement of Contracts

Breach of contractBreach of contract
TortTort
–– NegligenceNegligence
–– Professional negligence / malpractice Professional negligence / malpractice 
EquityEquity
Common lawCommon law
WarrantiesWarranties
RetainageRetainage
DamagesDamages



Legal Process in Event of a Legal Process in Event of a 
BreachBreach

What does contract provide?What does contract provide?
Alternative Dispute Resolution (ADR)Alternative Dispute Resolution (ADR)

–– ArbitrationArbitration
–– MediationMediation

LitigationLitigation



Specific Contract Provisions Specific Contract Provisions 
Pertinent to Construction Pertinent to Construction 

WarrantiesWarranties
Indemnity / Hold HarmlessIndemnity / Hold Harmless
Delay ClausesDelay Clauses
Third party insurance requirementThird party insurance requirement
DisclaimersDisclaimers
AttorneysAttorneys’’ fee provisionfee provision
Forum and dispute provisionsForum and dispute provisions



Warranties in the Warranties in the 
Construction ContractConstruction Contract

3 types of warranties exist in WA3 types of warranties exist in WA
–– Express:  created by agreement between Express:  created by agreement between 

the parties to the contract (can be verbal the parties to the contract (can be verbal 
but usually written in the contractbut usually written in the contract

–– Implied: created by judges through the Implied: created by judges through the 
common lawcommon law

–– Statutory:  created by state or federal Statutory:  created by state or federal 
legislatureslegislatures



Express WarrantiesExpress Warranties

express warranties should generally express warranties should generally 
contain:contain:
–– the standards of workmanship requiredthe standards of workmanship required
–– the length of the warranty periodthe length of the warranty period
–– the requirements for proper notice to the the requirements for proper notice to the 

contractorcontractor
–– the contractorthe contractor’’s responsibility and s responsibility and 

opportunity to correct the warranty itemopportunity to correct the warranty item



Implied WarrantiesImplied Warranties

Even without an express warranty, the Even without an express warranty, the 
common law creates or implies a common law creates or implies a 
warranty in favor of the Ownerwarranty in favor of the Owner
Implied warranties change over time Implied warranties change over time 
because they are created by judges  because they are created by judges  
as a result of issuing decisions in as a result of issuing decisions in 
specific casesspecific cases
Implied warranty of habitabilityImplied warranty of habitability



Statutory WarrantiesStatutory Warranties

Warranty protection for CondosWarranty protection for Condos
–– WA Condo Act RCW 64.34.445WA Condo Act RCW 64.34.445
Purchasers of condos created after July 1, 1990 Purchasers of condos created after July 1, 1990 

are subject to the WA Condo Actare subject to the WA Condo Act
–– a declarant and dealer impliedly warrants that a a declarant and dealer impliedly warrants that a 

unit and the common elements are suitable for unit and the common elements are suitable for 
the ordinary uses of real estate of its type and the ordinary uses of real estate of its type and 
that any improvements are free from defects, that any improvements are free from defects, 
constructed in accordance with all laws (UBC) constructed in accordance with all laws (UBC) 
and constructed according to sound engineering and constructed according to sound engineering 
and construction standards and in a workmanlike and construction standards and in a workmanlike 
manner.manner.



Statutory Warranties Statutory Warranties 
(cont(cont’’d.)d.)

WA Product Liability Act RCW 7.72WA Product Liability Act RCW 7.72
–– Provides another statutory warranty  Provides another statutory warranty  

against defective construction.against defective construction.
–– WPLA only applies if contractor meets WPLA only applies if contractor meets 

statutory definition of a statutory definition of a ““product sellerproduct seller”” 
or or ““manufacturer.manufacturer.””



IndemnificationIndemnification

is a lay contract term that is frequently in is a lay contract term that is frequently in 
the written contract and also implied.the written contract and also implied.
requires the requires the indemnitorindemnitor to defend, to defend, 
indemnify and hold harmless the indemnify and hold harmless the indemniteeindemnitee
from claims made against the from claims made against the indemniteeindemnitee by by 
a third party whose claims were caused by a third party whose claims were caused by 
the acts/omissions of the the acts/omissions of the indemnitorindemnitor..





Delay ClausesDelay Clauses

3 types of construction delays: 3 types of construction delays: 
–– nonexcusablenonexcusable:  caused by factors within the contractor:  caused by factors within the contractor’’s s 

reasonable control.  Contractor not entitled to time reasonable control.  Contractor not entitled to time 
extension or extension or addadd’’ll compensation due to delay.compensation due to delay.

–– excusable: caused by factors beyond contractorexcusable: caused by factors beyond contractor’’s s 
reasonable control and not due to ownerreasonable control and not due to owner’’s s 
actions/inactions.  Can get time extension, but not actions/inactions.  Can get time extension, but not 
compensatedcompensated

–– compensable:  delay attributed to owner.  Entitles compensable:  delay attributed to owner.  Entitles 
contractor to time extension and compensation for contractor to time extension and compensation for 
increased costs caused by delay.increased costs caused by delay.



ThirdThird--Party InsuranceParty Insurance

Require only for large construction projects Require only for large construction projects 
or highor high--risk activities risk activities 
Obtain copy of policy to verify coverageObtain copy of policy to verify coverage
–– Provide to AssociationProvide to Association’’s insurance agent/broker s insurance agent/broker 

for reviewfor review
–– AI certificate not sufficientAI certificate not sufficient







DisclaimersDisclaimers

Wide variety Wide variety –– can cover almost can cover almost 
anythinganything
ALWAYS READALWAYS READ





AttorneysAttorneys’’ Fee & Forum Fee & Forum 
Clauses Clauses 

Common clauses in all contractsCommon clauses in all contracts
Choice of lawChoice of law
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