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What iIs a contract?
>  Oral / Written

Types of contracts pertinent to HOAS

Enforcement of contracts
> Remedies

Legal process

>  Arbitration

> Mediation

>  Litigation

Specific provisions pertinent to HOAS
Q&A



What i1s a Contract?

+

m Definition
m Essential elements
m Written v. Oral



Types of Contracts
Pertinent to HOAS

+

m Management contracts
m Maintenance contracts

m Professional services
— Accounting
— Legal
— Consultant

m Construction



Tips for Contracting

_|_

m Do not simply sign the other side’s contract

m Designate someone who Is in charge of
contracting (the same board member)

m Require your attorney to review

m make your contract terms reasonable and
not too one-sided
— Test: would the other party sign?



Enforcement of Contracts

+- Breach of contract
m [ort
— Negligence
— Professional negligence / malpractice
m Equity
m Common law
m \Warranties
m Retainage
m Damages



Legal Process in Event of a
Breach

m  What does contract provide?

m Alternative Dispute Resolution (ADR)
— Arbitration
— Mediation

m Litigation



Specific Contract Provisions
Pertinent to Construction

+

Warranties

Indemnity / Hold Harmless

Delay Clauses

Third party insurance requirement
Disclaimers

Attorneys’ fee provision

Forum and dispute provisions



Warranties in the
Construction Contract

+

m 3 types of warranties exist in WA

— Express: created by agreement between
the parties to the contract (can be verbal
but usually written in the contract

— Implied: created by judges through the
common law

— Statutory: created by state or federal
legislatures



Express Warranties

_|_

m express warranties should generally
contain:

— the standards of workmanship required
— the length of the warranty period

— the requirements for proper notice to the
contractor

— the contractor’s responsibility and
opportunity to correct the warranty item




Implied Warranties

+

m Even without an express warranty, the
common law creates or implies a
warranty in favor of the Owner

m Implied warranties change over time
because they are created by judges
as a result of issuing decisions in
specific cases

m Implied warranty of habitability



Statutory Warranties

m Warranty protection for Condos
— WA Condo Act RCW 64.34.445

Purchasers of condos created after July 1, 1990
are subject to the WA Condo Act

— a declarant and dealer impliedly warrants that a
unit and the common elements are suitable for
the ordinary uses of real estate of its type and
that any improvements are free from defects,
constructed in accordance with all laws (UBC)
and constructed according to sound engineering
and construction standards and in a workmanlike
manner.



Statutory Warranties

+(Cont’d.)

m WA Product Liability Act RCW 7.72

— Provides another statutory warranty
against defective construction.

— WPLA only applies if contractor meets
statutory definition of a “product seller”
or “manufacturer.”



Indemnification

_|_

m IS a lay contract term that is frequently In
the written contract and also implied.

m requires the indemnitor to defend,
indemnify and hold harmless the indemnitee
from claims made against the indemnitee by
a third party whose claims were caused by
the acts/omissions of the indemnitor.



Indemnity by WD, Inc.; @M, Inc., will indemnify, defend and hold harmless the Client from any and all claims, actions,
liabilities, damages and expenses, including attomey's fees (collectively "Harms") arising out of @ Inc's., negligence
with respect o services performed in this agreement; provided that to the extent any Harms result from the concurrent
negligence of the Client, its employees, agents or other contractors, Client and @Ml Inc., shatl bear the percentage of
Harm which comresponds o its percentage faole

Indermnigy by Clieny;  Clien shall indemnify, defend and hold harmless @i, Inc., its owners, employeess and agents, from
any and all actions, liabilities, damages and expenses, including attorneys fees (collectively "Harms"), arising out of the
negligence of Client, its employecs or other contractors (provided that o the extent any such Harms resull from concurrent
negligence of Client and @, Inc., each party shall bear the percentage of Harm which corresponds to its percentage of
fault). To the fullest extent permitted by law, Client will defend, indemnify and hold harmless @i, Inc., its owners,
employees, subcontractors and agents, from any future related claims or damage at the site, including potential claims from
third parties that may name @, Inc., as a claimant.

Ligns; It is understood by the Client that should payment not be made in accordance with the provisions outlined in this
agreement, WP, Inc., may, in addition to other remedies provided by law, lien the subject real property improved by the
services described within this agreement as provided by RCW 60,04,

It is undersood tha € Inc., reserves the right to file pre-claim notice at cormencement of the services described
herein.

Sl




Delay Clauses

m 3 types of construction delays:

— nonexcusable: caused by factors within the contractor’s
reasonable control. Contractor not entitled to time
extension or add’l compensation due to delay.

— excusable: caused by factors beyond contractor’s
reasonable control and not due to owner’s
actions/inactions. Can get time extension, but not
compensated

— compensable: delay attributed to owner. Entitles
contractor to time extension and compensation for
Increased costs caused by delay.



Third-Party Insurance

m Require only for large construction projects
or high-risk activities
m Obtain copy of policy to verify coverage

— Provide to Association’s insurance agent/broker
for review

— Al certificate not sufficient



ACORD,

CERTIFICATE OF LIABILITY INSURANCE L.,

DATE (MMITDIYY)
0d/04/00

PRODUCER

Redmond General Insurance Agoy

PO Box 847

Radmond WA S8073-0847

Phone: 425-885-2283 Fax:425-885-6631

THIS CERTIFICATE 15 1SSUED AS A MATTER OF INFORMATION
ONLY AND CONFERS NO RIGHTS UPON THE GERTIFIGATE
HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND OR.
ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW.

INSURERS AFFORDING COVERAGE

INSURED :

WSURERA:  St. Paul Fire & Marine Ins, Co
NSURER B: :
Mosbruc% r Excavating, Ing. INGURER C¢
B0 Box 7145 :
fiothell Wa 98041 e =
] INSURER E:

COVERAGES

POLICIES, AGGREGATE LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDICATED. NOTWITHSTANDING
ANY RECUIREMENT, TERM GR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESFECT T0 WHICH THIS CERTIFICATE BAY BE ISSUED OR
MAY PERTAIN, THE [NSURANCE AFFORDED BY THE FOLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, EXCLUSIONS AND CONDITIONS OF SUGH

DESCEIFTION OF OPERATIONSILOCA TTONSVERICLES/EX CLUSIONS ADDED BY ENDORSEMENTISPECIAL PROVISIONS
All operations of insured subject to policy terms and eonditions

ﬁl‘ TYPE OF INSURANCE FOLICY NUMBER Ei%mm {MBDDTY) E (WMD) LIS
GENERAL LIABILITY EACH OCCURRENCE $1,000,000
A | 3| commERCIAL GENERAL LIABILITY| KKOB40Q0128 07/16/99 | 07/15/00 | AREDAMAGE janyonatfire) | § 100,000
| cLams mans occur MED EXP {Any ona parson) | § 5,000
| X|8top Gap pERSOMAL & ADviNJURY | $1,000,000
- GENERAL AGGREGATE 2,000,000 .
GEN'L AGOREGATE LINT APPLIES PER; PROBUCTS - COMPIOP AGG |32, 000,000
% Jrovor] |58 [ rec
AUTOHOEILE LIABILITY GOMBINED SINGLELIMIT | g 1
A [x] mvravo Kx08400128 07/16/99 | 07/16/00 | Eascrdend 009,000
| ALLOWNED AUTOS BOOILY INJURY s
SGHEDULED AUTOS (P pacan)
| X | WREDAUTOS BODILY PLUSY .
| X | NON-OWNED AUTOS (Par ncclnt
- PROPERTY DAMAGE N
{Per accident)
GARAGE LIABLITY AUTO ONLY - EA ACCIDENT | §
ANY AUTO ETHER THA EAACE |5
- AUTO ONLY: AGG | §
EXCESS LIABILITY EACH QUCURRENCE $4,000,000
A (X Joccur [ ctamsmane | KKKOB400128 07/16/99 | 07/16/00 | AGGREGATE 34,000,000
3
HEOUCTIBLE s
X |merewmon  $10,000 3
WORKERS COMPENSATION AND ey o] L ef
EMPLOYERS LIABILITY 51 EACH ACCIDUNT s
E.L DISEASE - EA EMPLOYER §
L. HEEASE - POLUICY LIMIT ) §
"~ [OTHER

CERTIFICATE HOLDER | N | ADDITIONAL INSURED; INSURER LETTER:

CANCELLATION

GATLAO3

SHOLLD ANY OF THE ABOVE DESCRISED POLIGIES BE CANGELLED BEFORE THE EXFIRATIO
BATE THEREQF, THE wiLL onTomar 30 oavs wRITTEN
NOTICE TO THE CERTIFICATE HOLDER NAMED TO THE LEFT, 5UT FAILURE TO 0O S0 SHALL
IMPOSE NO OBLIGATION OR LEABILITY OF ANY KIND UPON THE INSURER, ITS AGENTS OR
REPRESENTATIVES,

Agen

— —
ACORD 25-S (7/97)




.8 Additional insurance coverage

”cawies General Liability insurance and is adding
Professional liability insurance at the request of (i EETRINED.

will obtain $500,000 of coverage, for the DPIC premium
quote of $3,306 annually. .agrees to pay 50% of this premium, for all
periods for which the contract between d and s active,

in one month increments of $137.75 that will show up on our monthly billing as
soon as the contract is activated. (e.g.: if the contract ran for 25 months, the
payment would be for only one month of the third year))

will provide the appropriate certificates of Insurance prior to billing for
insurance.




Disclaimers

+

m Wide variety — can cover almost
anything
s ALWAYS READ



9. Punch List. Customer shall prepare a punch list of items necessary to be addressed for the
Contractor to have performed every obligation to be performed on its behalf under the
Agreement. Contractor and Customer specifically agree that: ANY ITEM OR CONCERN NOT
ADDRESSED ON THE PUNCH LIST SHALL BE DEEMED FULLY AND FINALLY
ACCEPTED BY THE CUSTOMER AS HAVING BEEN PROVIDED BY THE
CONTRACTOR IN STRICT COMPLIANCE WITH THE AGREEMENT; AND WHEN
CONTRACTOR ADDRESSES THE PARTICULAR CONCERN WITH AN ITEM AS
NOTED ON THE PUNCH LIST THAT ITEM SHALL BE DEEMED FULLY AND FINALLY
ACCEPTED BY THE CUSTOMER AS HAVING BEEN PROVIDED BY THE
CONTRACTOR IN STRICT COMPLIANCE WITH THE AGREEMENT.

. Subcontracting: Contractor may, from time to time, subcontract any or all portions of the Work.

. Contractor Access: Customer shall provide Contractor complete and uninhibited access to the

project throughout the term of this contract during the hours from 7:00am to 5:00pm, Monday
through Friday.

Dispute Resolution: Any claim or action by Customer related to or arising out of this Agreement
must be commenced not later than one (1) year after substantial completion of this Agreement,
All claims, disputes, and other matters in question arising out of, or relating to, this Agreement,
or the breach thereof, shall be decided by arbitration that shall ke conducted throngh and in
accordance with the rules of the Arbitration Service of Vancouver. In addition to such other

Ceonstruction Contract — Page 3 of 4




Attorneys’ Fee & Forum
Clauses

+

m Common clauses In all contracts
m Choice of law



jurisdiction and venue as provided by law, Customer consents to the jurisdiction, at Contractor's
sole option, of the courts of the State of Washington with venue in Clark County, No party shall
be entitled to its attorney fees or costs related to any.claim. arising out-of or related to this - .
Apreement regardiess of when or how such claim is commenced.

Full Integration: This coniract contains the entire agreement between the parties retated to the
Work and the Project and cannot be changed orally. All previous oral and writien agreements
and contemporaneous oral agreements related to the Work and the Project are merged into this
contract.

. Severability: If any language in this contract is invalid, that language only shall be considered
deleted from this contract, and all other language in this contract shall remain valid and
enforceable.




Any party herato may change the address by written natice in accordance with this Paragraph. Motices
delivered in person will be deemed communicated as of actual receipt; notices delivered by avernight
delivary service will be deemed communicated as of ane {1} day after sending; mailed notices will be
deemed communicated as of threa (3) days after mailing.

. -Gmr&rning Law. This Agreement shall be governed by and construed in accordance with the laws of
the State of Washington without application of conflicts of law principles and all litigation arising under
this Agreement shall be brought in the State courts of Clark County, Washington,-and the United States
District Court for the Western District of Washington, USA.. Client and JjJji#both agree thal Vancouver,
VWashington is both the place of n'ral-dng and the place of performance of this Agreement.

. Attorney’s Fees. In any litigation or arbitration between the parties regarding this Agreement, the
substantially prevailing party shall be entitled to recover its reasonable attomeys fees and ali costs of

proceedings, inciuding costs of appeal. Costs shall be interpreted as broadly as allowad by law, and
shall not be limited to costs awardable under Washington statutes.

Mon-waiver. The failure of either party at any time to require performance by the other of any provision
herect shall not affect the right of such party to require performance at any ime thereafier, nor shall the

waiver of either party of a breach of any provision hereof be taken to be a waiver of any later breach of
such provision or as a waiver of the provision itself.




PROFESSIONAL SERVICES AGREEMENT

subcaasultants against any and 2l daims, losses, costs andlor

Standard Provisions (continued)

damages of any natsre whatsoever ar claims, or expanses fram
any cause or causes arising out of or relaced to this Agreement
or constructien relatad therero. Such indemnicy shall noc incdude
che acts or omissians commited solaly by Consultant

| 4, LIMITATION OF LIABILITY. Mo warrancy, sicher
express or implied, is included or mitended o be mcluded, n
Consultant s proposals, réports. or this Agreameant. The Babilicy
of Consultane, it members, officers, empioyees and
subconsultants to Client for @l injuries, darmzges, claims and
lasses {including all amarney’s fees, legal costs. and all other coso
relared chareta), from whatever cause, whether based in
CONTFICT, [OrE Smoute or any other cheary of liabilicy, shall noc
excead the total fee paid to Cansulaant by Client under this
Agreement. Such claims and causes Include, but are not limited oo
negligence, professionzl errors andfor amissions. serict liabiligy,
oreach oF contract or wWarrancy.

5. CISPLUITES, Any claim, dispute or other macter iy
question arising out of or related s this Agreemenct shall be
subject to mediation as a condidon precedent w arbloration or
cammencemeant of legal ar equitable proceadings by sither party.
If such mateer relates to or is the subject or a lien arising cur of
Consultant's servicas, Cansulant may procesd in accordance
with applicabla law to comply with the lien notice or filing
deadlinas prior 1o tha resalutien of che marer, Unless the
partes mutually agrae otherwisa, mediation shall be conductad in
accardance with the Construction lndustry Mediadon Rules of
the American Arbitration Association currently in effect. Reguest
for mediation shall be filed in writing concurrently with the other
party and with the American Arbitration Association, The partes
agree that arbivracion: legal or equitabis proceedings shall be
stayed pending completion of medapon. However, in no case
snall such a stay excend more than chirgy (30} days afer
carmmencement of mediation, The parties will share aqually the
mediaror's fes and other filing fees related 10 mediation. Martters
rot resolved in madiation shall be decidad by arbitration which

shall be conducted, unless the parties muoually agree otherwise,
in accordance with the Construction Industry Arbitration Rules
of the American Arbitracion Association currantly in efect, The
demand far arbitratien shall be filed concurrentdy in writing with
the ocher party and with the American Arbicration Assoclation,
In no event shall a demand far arbitration be made by either
party after the dare when institutian of lagal ar equitable
proceedings based on such claim, dispute or ather mamer would
be barrad by the applicable scanuce of limications. Mo arbivracign
arising out of or relating wo this Agreement shalt incude, by
consolication or joinder or in any othar manner, any party o
grtity not a party 1o this Agreement, except by way of written
consent of the parties to this Agreement.

16, ATTORMEY FEES. Excepting arworney's fees and cosms
diracthy related to medigtion, the prevailing pary in arbitratan
or ather legal or equitable proceeding shall be andded ta
recover farmn the other party its sctual strormey’s fees, costs,
expert fees, court costs and any other costs relared to the
litigagion,

7. SEVERABILITY AMD SURYIVAL. Any provision of
this Agreament later held to be wenferceable for any reason
shall be deemed void and all remaining provisions shall continue
in full force and effect, Afl obligations arizing prior to the
termination of the Agreament and all provisions of this
Agraement aleatng responsibilicy or lishility bevwesn the Chent
and Consultant shall survive the complegion of the services
hersunder and tha termination of this Agreement,

L& THIRD PARTIES. Mothing Conmined in this
Agreement shall creare a contracrudi refatianship with or a cause
of action in fwee of a third party against Consulaant or Client.

9. GOYEARMIMNG LAW. The Agresement shall be
interpreced and conttrued in accordance with che lyas of the
Seare of Washington currencly in effect as of the dawe of this
Agresment




Q&A

For more information please contact:

Jeremy Stilwell

Attorney — Shareholder
Barker Martin, P.S.

Bellingham: Seattle:

114 W. Magnolia St. 719 2nd Ave.

Suite 438 Suite 1200
Bellingham, WA 98226 Seattle, WA 98104
360/756-9806 x105 206/381-9806 x105

jeremystilwell@barkermartin.com
www.barkermartin.com



	HOA Contracts
	�Overview��
	What is a Contract?
	Types of Contracts Pertinent to HOAs
	Tips for Contracting
	Enforcement of Contracts  
	Legal Process in Event of a Breach
	Specific Contract Provisions Pertinent to Construction 
	Warranties in the Construction Contract
	Express Warranties
	Implied Warranties
	Statutory Warranties
	Statutory Warranties (cont’d.)
	Indemnification
	Slide Number 15
	Delay Clauses
	Third-Party Insurance
	Slide Number 18
	Slide Number 19
	Disclaimers
	Slide Number 21
	Attorneys’ Fee & Forum Clauses 
	Slide Number 23
	Slide Number 24
	Slide Number 25
	Q & A��For more information please contact:

