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Issues Related To Conversion
Condominiums



Conversion Issues: Pre-Sale

m Notice To Existing Tenants
= RCW 64.34.440

m  City or County Requirements
= RCW 64.54.440(0)

m Compliance with RCW 64.50.090

= New inspection and disclosure requirements



Notice to Existing Tenants
RCW 64.34.440

Notice and POS no later than 90 days prior to date they must
vacate.

= [f tenant doesn’t buy, the notice acts as a notice to vacate under RCW
59.18;

m There are separate duties imposed by RCW 59.12 and 59.18;
Tenant has 60 days from receipt of notice to purchase;

If tenant does not buy, then:
® Declarant can sell to third party for same or higher price;

= During the first 180 days after the deadline expires for the tenant to buy,
the Declarant can sell to a third party for a lower price, only if:

m they mail notice to the tenant of the offer, and
m the tenant fails to accept within 10 days.

Declarant may have to pay relocation assistance to qualified

tenants that do not buy. RCW 64.34.440(6)(e).




City or County Requirements
RCW 64.34.440(6)

m The City or County may require that:

® The public offering statement contain a copy of the
written inspection report prepared by the
appropriate city or county department;

m Report shall list any violations of code or
government regulation

= All violations must be repaired;

m City or County must certify repairs following re-
inspection;



City or County Requirements
Continued

m For repairs made as required by RCW 64.34.440(6) the
Declarant:
m warrants that repairs will be free of defects due to
workmanship or materials for a period of one year.
® During the one-year warranty the declarant must:

= Maintain an account with 10% of the repair costs;

® The account can only be used to satisty the one-year warranty
obligation.

= Notify the city, county and association of the account and

any distributions.



Declarant Liability For Conversion
Condominiums

m Statutory Warranties
® Duty to Disclose
m Public Offering Statement

m Breach of Duty During Declarant Control



What are the legal basis for the Association’s claim?

Answer: The Condo Act, and in particular the implied warranties of quality
(RCW 64.34.445), provides the Association with very strong rights. Under the implied
warranties of quality, the Declarant provided two types of warranties.

A. Suitability for Ordinary Use

Your Declarant warranted that “a unit and the common elements in the
condominium are suitable for the ordinary uses of real estate of its type.”

Note: This warranty applies to the entire complex, whether the Declarant performed
the work or not.




What are the legal basis for the Association’s claim?

B. Warranties of Quality

The Declarant also warranted to the Association and the unit owners that any
improvements made or contracted for by the Declarant would be:

Free from defective materials;

Constructed in accordance with sound engineering standards;
Constructed in accordance with sound construction standards;
Constructed in a workmanlike manner; and
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Constructed in compliance with all applicable laws.

Note: This warranty only applies to work done by or contracted for by the
Declarant.



Duty to Disclose

m Common law duty separate from the
Washington Condominium Act.

m Duty to disclose material facts not readily

observable to the buyer.
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Public Offering Statement
Requirements

RCW 64.34.415
Public offering statement — Conversion condominiums.
(1) The public offering statement of a conversion condominium shall contain, in addition to the information

required by RCW 64.34.410:

(a) Either a copy of a report prepared by an independent, licensed architect or engineer, or a statement by
the declarant based on such report, which report or statement describes, to the extent reasonably ascertainable,
the present condition of all structural components and mechanical and electrical installations material to the use
and enjoyment of the condominium;

(b) A copy of the inspection and repait teport prepated by an independent, licensed architect, engineet, ot
qualified building inspector in accordance with the requirements of RCW 64.55.090;

(c) A statement by the declarant of the expected useful life of each item reported on in (a) of this subsection
or a statement that no representations are made in that regard; and

(d) A list of any outstanding notices of uncured violations of building code or other municipal regulations,
together with the estimated cost of curing those violations. Unless the purchaser waives in writing the curing of
specific violations, the extent to which the declarant will cure such violations prior to the closing of the sale of
a unit in the condominium shall be included.

(2) This section applies only to condominiums containing units that may be occupied for residential use.
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http://apps.leg.wa.gov/RCW/default.aspx?cite=64.34.410
http://apps.leg.wa.gov/RCW/default.aspx?cite=64.55.090

Public Offering Statement Liability

m RCW 64.34.410

= Public offering statement — General
provisions.

m (5) A declarant shall promptly amend the public
otffering statement to reflect any material change
in the information required by this section.
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Public Offering Statement Liability

RCW 64.34.405
Public offering statement — Requirements — Liability.

(3) Any declarant or dealer who offers a unit for the person's own account to a
purchaser shall deliver a public offering statement in the manner prescribed in RCW
04.34.420(1). Any agent, attorney, or other person assisting the declarant or dealer in
prepating the public offeting statement may tely upon information provided by the
declarant ot dealer without independent investigation. The agent, attorney, or othet
person shall not be liable for any material misrepresentation in or omissions of
material facts from the public offering statement unless the person had actual
knowledge of the misrepresentation or omission at the time the public offering
statement was prepared. The declarant or dealer shall be liable for any
misrepresentation contained in the public offering statement or for any
omission of material fact therefrom if the declarant or dealer had actual
knowledge of the misrepresentation or omission or, in the exercise of
reasonable care, should have known of the misrepresentation or omission.

13


http://apps.leg.wa.gov/RCW/default.aspx?cite=64.34.420

Duties During Declarant Control

m RCW 64.34.308
m Board of directors and officers.

m (1) Except as provided in the declaration, the bylaws,
subsection (2) of this section, or other provisions of
this chapter, the board of directors shall act in all
instances on behalf of the association. In the
performance of their duties, the officers and members
of the board of directors are required to exercise: (a) If
appointed by the declarant, the care required of
fiduciaries of the unit owners; or (b) if elected by the
unit owners, ordinary and reasonable care.
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Fiduciary Duties

= General Financial Responsibility
= Audit. RCW 64.34.312(2).

m RCW 64.34.328

= Upkeep of condominium.

m (1) Except to the extent provided by the declaration, subsection (2) of this section,
or RCW 64.34.352(7), the association is responsible for maintenance, repairt,
and replacement of the common elements, including the limited common
elements, and each unit owner is responsible for maintenance, repair, and
replacement of the ownet's unit. Each unit owner shall afford to the
association and the other unit owners, and to their agents or employees, access
through the owner's unit and limited common elements reasonably necessary for
those purposes. If damage is inflicted on the common elements, or on any unit
through which access is taken, the unit owner responsible for the damage, or the
association if it is responsible, shall be liable for the repair thereof.
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http://apps.leg.wa.gov/RCW/default.aspx?cite=64.34.352

New Legislation

m Recent legislation (RCW 64.50 and 64.55) may

apply to conversion condominiums.

m RCW 64.50 (notice of claim) applies if the notice
required by RCW 64.50.050 was provided in the
public offering statement.
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RCW 64.50 Notice

RCW 64.50.050
Construction professional right to offer to cure defects — Notice to homeowner.

(1) The construction professional shall provide notice to each homeowner upon entering into a contract for sale, construction, or
substantial remodel of a residence, of the construction professional's right to offer to cure construction defects before a
homeowner may commence litigation against the construction professional. Such notice shall be conspicuous and may be included
as part of the underlying contract signed by the homeowner. In the sale of a condominium unit, the requirement for delivery of
such notice shall be deemed satisfied if contained in a public offering statement delivered in accordance with chapter 64.34 RCW.

(2) The notice required by this subsection shall be in substantially the following form:

CHAPTER 64.50 RCW CONTAINS IMPORTANT REQUIREMENTS YOU MUST FOLLOW BEFORE YOU MAY FILE
A LAWSUIT FOR DEFECTIVE CONSTRUCTION AGAINST THE SELLER OR BUILDER OF YOUR HOME. FORTY-
FIVE DAYS BEFORE YOU FILE YOUR LAWSUIT, YOU MUST DELIVER TO THE SELLER OR BUILDER A
WRITTEN NOTICE OF ANY CONSTRUCTION CONDITIONS YOU ALLEGE ARE DEFECTIVE AND PROVIDE
YOUR SELLER OR BUILDER THE OPPORTUNITY TO MAKE AN OFFER TO REPAIR OR PAY FOR THE
DEFECTS. YOU ARE NOT OBLIGATED TO ACCEPT ANY OFFER MADE BY THE BUILDER OR SELLER. THERE
ARE STRICT DEADLINES AND PROCEDURES UNDER STATE LAW, AND FAILURE TO FOLLOW THEM MAY
AFFECT YOUR ABILITY TO FILE A LAWSUIT.

(3) This chapter shall not preclude or bar any action if notice is not given to the homeowner as required by this section.
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http://apps.leg.wa.gov/RCW/default.aspx?cite=64.34
http://apps.leg.wa.gov/RCW/default.aspx?cite=64.50

RCW 64.55 and Conversion
Condominiums

m RCW 64.34.073
m Application of chapter 64.55 RCW.
m Chapter 64.55 RCW includes requirements for: The

inspection of the building enclosures of multiunit
residential buildings, as defined in RCW 64.55.010,
which includes condominiums and conversion
condominiums; for provision of inspection and repair
reports; and for the resolution of implied or express
warranty disputes under chapter 64.34 RCW.
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http://apps.leg.wa.gov/RCW/default.aspx?cite=64.55
http://apps.leg.wa.gov/RCW/default.aspx?cite=64.55.010
http://apps.leg.wa.gov/RCW/default.aspx?cite=64.34

RCW 64.55

m Construction Defect Disputes

m Rehabilitative Construction
m RCW 64.50.010(9) "Rehabilitative construction”

means construction work on the building enclosure
of a multiunit residential building if the cost of such
construction work is more than five percent of the
assessed value of the building.
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Rehabilitative Construction

m Building Enclosure Design Documents. RCW
64.55.020.

m Qualified Building Inspector. RCW 64.55.030.

m Course of Construction Inspections and

Window Testing. RCW 64.55.040.

m Certificate from Building Inspector. RCW
64.55.050.
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Q&A
THANK YOU

Jeremy Stilwell
Attorney
Barker Martin, P.S.

719 — 2"d Avenue, Suite 1200
Seattle, WA 98104-1749
206-381-9806 x 105
jeremystilwell@barkermartin.com

www. barkermartin.com
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